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Appearances: Martha Perando, Deer Park, Maryland, pro se;
Tinmothy Biddle, Esqg., and Lisa B. Rovin, Esq.
with Susan E. Chetlin, Esg., on the brief,

Crowel | & Moring, Washington, DC, on behal f of
Respondent .

Bef or e: Judge Melick

This case is before nme upon the conplaint by Mrtha
Perando under section 105(c)(3) of the Federal M ne Safety
and Health Act of 1977, 30 U S. C § 801 et seq., the "Act,"
al l eging discrimnation and di scharge by the Mettiki Coal
Cor poratjon (Mettiki) in violation of section 105(c)(1) of
t he Act.i/

1/ Section 105(c)(1l) of the Act provides as follows:

- No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation
agai nst or otherwise interfere wth the exercise of the
statutory rights of any miner, representative of mners or
aﬁplicant for enploynment in any coal or other mne subject to
this Act because such miner, representative of mners or
applicant for enploynment, has filed or nmade a conpl ai nt under
or related to this Act, including a conplaint notifying the
operator or the operator's agent, or the representative of
the mners at the coal or other mne of an alleged danger or
safety or health violation in a coal or other mne or because
such mner, representative of mners or applicant for enploy-
ment is the subject of nedical evaluations and potenti al
transfer under a standard published pursuant to section 101
or because such representative of mners or applicant for

enpl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or
Is about to testify in any such proceedi ng, or because of the
exercise by such mner, representative of mners or applicant

for enploynment on behalf of hinmself or others of any statutory
right afforded by this Act.
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In order to establish a prima facie violation of section
105(c) (1) Ms. Perando nust prove by a preponderance of the evi-
dence that she engaged in an activity protected by that section
and that the discrimnatory action taken agai nst her was noti -
vated in any part by that protected activity. Secretary on
behal f of Pasula v. Consolidation Coal Co., 2 FNMSHRC 2786
(1980), rev'd on other grounds sub nom Consolidation Coal Co.
v. Marshall, 663 r.24 1211 (3d GQr. 1981). See al so Boich V.
FMBHRC, 719 F.2d 194 (6th Cr. 1983) and NLRB v. _Iransportation
Managenent Corporation, 462 U S. 393 (1983), affirm ng burden
of proof alTocations simlar to those in the Pasula case. A
mner's "work .refusal™ is protected under section 105(c) of the
Act if the mner has a good faith, reasonable belief in the
exi stence of a hazardous condition. Mller v. EVMSHRC, 687 F.2d
194 (7th Gr. 1982); Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMBHRC 803 (1981). Such a "work refusal”
may be based upon a perceived hazard arising fromthe mner's
own physical condition or lintations. Bjes v. Consolidation
Coal Co., 6 FNVMSHRC 1411, 1417 (1984).

As noted in the decision denying Mettiki's notion to
di smss (8 FMSHRC 364) Ms. Perando first alleges that she
suffered unlawful . discrimnation when she was ?iven | ess pay
upon her transfer from underground work to surface | aboratory
work after Mettiki officials were informed that she could no
| onger work underground because of a health inpairnment,
industrial bronchitis, contracted as a result of her under-
ground work at Mettiki.

In this case | find that M. Perando had indeed con-
tracted industrial bronchitis fromher exposure to coal dust
while working at the Mettiki underground m ne begi nni ng
Cctober 1, 1980. The award to Ms. Perando of Wrker's
Conpensation based on this claimis not disputed and the
medi cal evidence of record supports this finding. Because of
this medical inpairnent, in May 1984 two physicians (Drs.
Janmes Raver and Karl E. Schwalum) told Mettiki officials and
Ms. Perando that she could, in effect, no longer work in
Mettiki's underground coal mne and that she should be placed
in a job in which she would not be exposed to coal dust.

Mor e sPecificaIIy this information was reported in a May 14,
1984, letter fromDr. Raver to Mettiki personnel nmanager
Thomas Cearhart.

In a subsequent letter dated June 25, 1984, and al so
received by Gearhart, Dr. Raver again concluded that M.
Perando was suffering from industrial bronchitis. He opined
that it was "noderate to severe and [was] disabling in terns
of her normal ability to work.” Dr. Raver also concluded
that it "nmost likely would remain a chronic condition and
[woul d] not clear or be 'cured ."
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As a result of this medical data M. Gearhart offered
Ms. Perando a job transfer to the surface laboratory in
Sept enber 1985. Gearhart then knew that she was unable to
wor k under ground because of the hazard of coal dust exposure
to her health. It is not disputed that Ms. Perando accepted
a transfer to the surface | aboratory and began wor ki ng at
that job on Septenber 27, 1985, at a reduced rate of pay.

Wiile it is apparent that Ms. Perando never "refused"
to work underground in the traditional sense, she knew, based
on the nedical evidence, that she should no |onger work under-
ground because of the hazard presented to her from coal dust
exposure and Mettiki knew this too. Thus her medically sub-
stantiated inability to work underground was the functiona
equi valent of a work refusal. Since Ms. Perando had been
aﬁprlsed by her physicians of her nedical condition and of
the "disabling" consequences of continued underground work,

her work refusal was al so based upon a good faith and reason-
able belief in the hazard.

This refusal was al so communi cated to the m ne operator
by the doctors' reports to Personnel Mnager, Thomas GCearhart.
Moreover in recognition of the health hazard presented to M.
Perando by underground work and in apparent recognition of
its obligation to address this danger, Mettiki offered her
the outside job in the laboratory. See Secretary on behalf
of Bush v. Union Carbide Corp., 5 FMSHRC 993 (1983).

By reducing perando's pay in the |aboratory however
(apparently from $520.20 to $383.20 per week), | find that
Mettiki did in fact unlawful | .y discrimnate against her
because of her work refusal. 2/ Under the circunstances |
find that ms. Perando is entitled to damages anmounting to the
pay differential between her under?round job and her [ abora-
tory job for the period of her enployment in the |aboratory.

Ms. Perando next clainms that she was discrimnatorily
charged-w th unexcused absences because she filed an applica-
tion for Wirker's Conpensation. She seeks to have all such
unexcused absences expunged from her personnel file. The
record shows that she had received a copy of the MettiKki
enpl oyee handbook in August 1984 which included a requirenent
for telephoning the mne office at | east one half hour before
t he enﬁloyee's work shift when reporting in sick. Perando
knew t hat she was therefore required to call the office by
6:30 a.m on the days that she was reporting sick and

</ The fact that Ms. Perando may have failed to formally
ﬂrotest_thls pay reduction to Mettiki officials before fil

er claimof discrimnation under the Act would not constit
any consent to, or waiver of, such discrimnation

ng
ute

1222




acknow edges that the requirment applied equally to al
enpl oyees and not just to her.

Ms. Perando also admts that there were occasi ons when
she failed to call in as required and she does not therefore
di spute the correspondi ng unexcused absences. She is not
however specific in her testinony as to which unexcused
absences, if any, remain to be challenged. She has no
i ndependent recollection of, nor adequate corroboration for
the dates on which she allegedly tried to call in but was
unsuccessful and for which she now clai ns she was charged
with unexcused absences. under the circunstances neither the
alle%ations nor the evidence is sufficient and her conpl ai nt
in this regard nmust therefore be di sm ssed.

Ms. Perando alleges, lastly, that she was unlawfully
di scharged on March 27, 1985, while off work under a doctor's
care. As explained at the hearings on Mettiki's Mdotion to
Dismss she 1s here claimng that she was di scharged because
she had a serious nedical condition caused by Mettiki
(industrial bronchitis) and that she could not and would not
wor k because of the hazardous heal th environnent presented in
t he Iaboratorx_mhere she had been transferred from her under-
ground j ob. his conplaint was al so construed as a work
LEfuﬁal|iﬁ the face of conditions alleged to be hazardous to
er heal th.

As previously indicated Ms. Perando did indeed contract
industrial bronchitis from her underground coal m ne enpl oy-
ment and she was thereafter transferred to the surface per-
formng work in the Mettiki testing laboratory. She clains
that the laboratory environnent, evenafter the installation
of a special ventilation hood, was such that her synptons of
industrial bronchitis returned with "a lot of pain" and
"heavK pressure" on her chest acconpanied by difficulty in
breat hing. Between January 21, 1985 and the date of her
termnation on March 27, 1985, she admtted being absent from
2 to 5 days a week. Shortly before her termnation M.
Perando told Personnel Manager Gearhart that she did not know
when she would be able to return to work and that she was not
then able to work at all. According to Gearhart she was
t hereafter discharged because she had not reported to work
for a significant period of tine.

The record shows that coal sanples are tested in the
Mettiki laboratory as a quality control neasure. According
to | ab supervisor Anne Col aw the noisture, sul fur and ash
content of the coal is neasured in the lab and its "BTU's and
volatility" are determned. According to Colaw the |lab was
kept clean and, when testing was performed, only about 1 gram
of coal was tested at any one tine and that was tested in an
encl osed area separated from the area where wMs.Perando was
assi gned before her discharge.
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The results of dust sanpling performed in the |abora-
tory are not disFuted. On Septenber 25, 1984, only .4 mlli-
gram of respirable dust per cubic neter was found.  Subse-
guent tests perforned during regular |ab activities on
Cctober 1, 1984, on sanples taken fromvarious parts of the
| aboratory showed respirable dust ranging from .l to .3
mlligram per cubic nmeter. Sanples taken fromthe |aboratory
on March 11, 1985, showed respirable dust ranging from.1to
.2mlligramper cubic neter with .4 mlligram per cubic
meter in the area of the hood. It is not disputed that .1
mlligramof respirable dust per cubic neter is equivalent to
the anount of dust found in the *' anmbient air" of a nornal
environnent. Indeed Ms. Perando concedes that she knew the

respirable dust levels in the lab were within the "nornal
range. "

Consi dering that Ms. Perando knew that there were no
abnormal dust levels in the [ab and considering that she had
the sanme all eged synmptons of her illness whether or not she
was working in the lab | cannot conclude that her belief that
the | ab environnent was hazardous was either reasonable or
held in good faith. | note noreover that she continued to
have the same synptons even a year after |eaving the
| abor at ory.

Her | ack of a good faith belief that the [ ab presented
a hazardous health environnent is also denonstrated by the
fact that she wore her respirator only part of the time she
was working. In addition her practices becanme such that
co-workers coul d determ ne in advance when she woul d not be
working a full day by the fact that she woul d appear on those
days w thout her [unch. It may reasonably be inferred from
this practice that she may have been malingering, Under the
circunstances | find that M, Perando's alleged inability to
work in the lab was not based on either a reasonable or a
good faith belief in a hazardous condition. Her conplaint in
this regard of discrimnation under section 105(c)(1l) of the
Act is accordingly denied.

The conplaint herein is thus granted in part and denied
in part and further proceedings may be necessary to establish
correspondi ng damages, costs and interest. The parties are
accordingly directed to confer regarding these matters and to
advi se the undersigned on or before August: g5, 1986, whether
further evidentiar% hearings will fe requirpd or whether
those matters can be stipulated.
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Distribution:

I\/s_trtlha Perando, P.O Box 3012, Deer Park, MD 21550 (Certified
Mial)

Tinmothy Biddl e, Esq., and Lisa B. in  orowel I
Moring, 1100 Connecticut Avenue, N.RW, V\asEﬁiqngt on, V\S& 26036
(Certified Mail)
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